Lokpal is not an End in Itself

Nobody should be above corruption scrutlny Buta Lokpal that’s open to misuse W|I1 do more harm than good
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uestions can be raised

aboutthécorrectness of

almost any professional
co
context. It isfor the State to put
in place robust mechanismsso
that no complaint becomes a
nihilist tool, to settle scores
outsidelegal channels.

The argument toexclude desig-
nated functionaries from the
purview of the Lokpal needs to
be examined against the funda-
mental tenet of equalify and
good governance. Can a head of
State/judiciary/Parliament dis-
pense justice, and be seen to be
just, if he or she is actually
pegged above justice? Should
they not have to experience the
same governance issues that
their foot-soldiers are subjected
to? Conversely, can they perform
their exalted role with pending
corruption allegations?

How can this conundrum be
resolved? When there is an or-
chestrated call for the person to
resign or to render him incom-
petent for high office, a corrup-
tion complaint becomes a polit-
ical weapon. It fulfils the
objective of the complainant.
Not at least until the charges
are framed, and formal crimi-
nal/departmental prosecution
islaunched, should a person be
considered unfit for the office

ct, depending on the -

that he is competent to hold.
Then, a Prime Minister/Chief
Justice of India/Speaker wou-
1d not become a lame duck. Un-
fortunately, in our country; po-
litical expediency and double
standards have prevented
healthy conventions from be-
ingestablished.

Ideally civil society should
have sought for the Lokpal to be
an oversight body; to oversee the
State’s instruments for tackling
oun'upnal Anoverarching citi-

ciety’s interests. It could call for
records of nvestigations done
by the vigilance agencies, hold
discussions with citizenry and
then ensure that no wrongdoer
was let off lightly However; since
melnkml.asmwpmpmed.m

vises.investigations of corrup-
i complaints directly or

district towhich the caserelates,
will now decide the matter: It is
easy to sensationalise the issue
onee again, to become an objec-
for i the matter; and thereby to
inflmence thelocaljudgetoreject
thefinal closure report of the Lo-
E=yukta There are instances of
local special judges who have,
Wihout even noticing the ac-
cused passedillegalorders(that
may have later been struck
dowm by the high court!) against
them In such a circumstance,
e Lokayukta becomes farcical
& 2 source of harassment. To
p=en this FIRs should be
Jode=d only if the gravity of the
mamer s such that the State
S sanction prosecution of
e public servant if thecharges
ameprowed Importantly; the ver-
=l the Lokpal, if itacquitsa

LS ?mt.mustbeﬁnaland

: mw.esngatwe ma-
goes not have the
mhal to discriminate
BEsnuine casesof cor-
pd cases where com-

Jadegement of a com-

GEETANJALI
mercial entity is involved.
Even when there is no evi-
dence of malfeasance, the
merefact that a private person
is benefitting from a decision
is ground enough to invoke the
Prevention of Corruption Act.
What modern-day economic
decision of the State-procure-
ment/joint-venture/licensing
agreement does not involve a
private party? Lokayuktas
have ignored the fact that a
complainantmay havebeenan
interested party whomay have
even lost in civil litigation
right up to the level of the Su-
preme Court! Hence, it is im-
portant for the Lokpal to have
members who have a sound
understanding of business/
corporate strategy/public-pri-
vate parinerships.

t is noteworthy that the
I Planning Commission pro-

jectsathousandbilliondol-
lars of investment in the in-
frastructure sector in the 12th
Plan. Public-private partner-
ships are to elicit 50% of this
investment contribution from

the private sector.
Also every complaint should
necessarily havetobeloggedon-

tothe websiteof the Lokpalfcra .

fixed incubation period. Both
society and also those who are
being complained against
should be encouraged to re-
spond publicly to it. That would
not necessarily prejudice the
Lokpal. Instead, it would allowa
free public discourse and dis-
covery of thetruthtoemerge.

Use of the conspiracy clause
in Section 120B of the Indian
Penal Codeisanotherfailingof
the Lokayuktasystem.Ininnu-
merable cases, swathes of offi-
cers have been recklessly
swept in, even if they haplessly
had the file merely moved
through them at some stage.
The Lokpal should deploy the
conspiracy clause only if there
is clear mens rea and solid evi-
denceof conspiracy.

We also have instances of the
courtsencouraging public inter-
estlitigations (effectively, private
interest litigations) or PILs on
thesamesubjectasasubstantive
matter that is being/has been in-
vestigated by the Lokayukta.
High courts may order fresh in-
quiries,leadingtodecadesof tor-
tuous litigation. Hence, Plls
should be barred in matters that
pertain to ongoing/completed
Lokpal inquiries. Else, PILs are
merely terrorist-tools.

Inthe proposed Lokpal Act,no-
body, however big, should re-
mainabovescrutiny But, unless
we build systems to self-purge
ourselves such that there are
foolproof safeguards for those
who are not dishonest, prospec-
ts for sustaining 10% economic
growthappear highly suspect.
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